IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARDO COTTO : ClVIL ACTI ON
Petiti oner :

VS.

JAMES S. PRI CE;
THE DI STRI CT ATTORNEY OF THE
COUNTY OF PHI LADELPHI A; and
THE ATTORNEY GENERAL COF THE
STATE OF PENNSYLVAN A :
Respondent s : NO 98-6479

ORDER

AND NOW to wit, this 9th day of August, 1999, upon
careful and i ndependent consideration of the Petition for Wit of
Habeas Corpus of Petitioner, Bernardo Cotto (Docunent No. 1, filed
Decenber 14, 1998), and the rel ated subm ssions of the parties, and
after review of the Report and Recomendation of United States
Arnold C. Rappoport dated February 17, 1999, (bjection of
Petitioner Bernardo Cotto to Report and Recommendati ons (Docunent
No. 10, filed March 3, 1999), the Response to Petitioner's
bj ections by Respondent Janmes S. Price (Docunent No. 11, March 9,
1999), and the related subm ssions of the parties, IT IS ORDERED
for the reasons set forth in the foll ow ng Menorandum that

1. The Report and Recommendation of United States
Magi strate Judge Arnold C. Rappoport dated February 17, 1999, as
suppl enented by the attached Menorandum is APPROVED AND ADOPTED

2. Petitioner’s (Objections to the Report and

Recommendat i on are OVERRULED



3. The petition for Wit of Habeas Corpus is DEN ED
W t hout an evidentiary hearing;

4. A certificate of appealability wll not issue
because petitioner has not nmde a substantial showing of the
viol ation of a constitutional right.

VEMORANDUM

Facts and Procedural Hi story

On Novenber 30, 1990, petitioner plead guilty to first
degree nurder and possessing an i nstrunent of crinme, and no contest
to two charges of aggravated assault before the Honorable David N
Savitt in the Court of Common Pleas of Philadel phia County. As
part of the plea agreenent, the Commonweal th agreed not to seek the

deat h penalty, and nol prossed ot her pendi ng charges. Judge Savitt

sentenced petitioner to mandatory life i nprisonnment for the nurder,
and | esser concurrent sentences for the other crimes. Petitioner
did not appeal.

On July 24, 1995 petitioner sought collateral relief
under the Post Conviction Relief Act ("PCRA"), 42 Pa.C. S. A 8§ 9541
by filing a pro se petition, arguing that he did not plead guilty
know ngly, intelligently, and voluntarily, and that trial counsel
was ineffective. Counsel was appointed, who filed a "no-nerit"

letter, in accordance with Pennsylvania v. Finley, 481 U.S. 551

(1987). Petitioner filed objections to the Finley letter, stating

t hat counsel had never nmet with him On June 6, 1996, follow ng a



t el ephone conference with petitioner, counsel filed a second Finl ey
letter, which was accepted by the PCRA court. On June 19, 1996,
the PCRA court dism ssed the petition on the basis of the second
Finley letter.

On Decenber 5, 1996, after the tinme for appeal of the
order dismssing his PCRA petition had run,! petitioner attenpted
to file a notice of appeal and a petition for | eave to appeal nunc
pro tunc. The petition was returned to himon February 14, 1997
with instructions to file the notice of appeal and petition wth
the trial court. Thereafter, petitioner made nunerous attenpts to
correctly file the notice of appeal and petition for leave to

appeal nunc pro tunc, but was ultimtely unsuccessful. The record

contains no evidence that the petition for | eave to appeal nunc pro
tunc was ever accepted filing, and it was never granted.

On Decenber 14, 1998, petitioner filed the instant
petition seeking federal habeas relief on the follow ng grounds:
(1) his failure to exhaust state renedies should be forgiven
because the Superior Court failed to grant his appeal nunc pro

tunc; (2) his guilty plea was not knowing, intelligent, and

voluntary because trial counsel failed to explain adequately the
nature of the crines charged; (3) his guilty plea was not know ng,

intelligent, and voluntary because the trial court failed to advise

1

Petitioner had thirty days within which to file
the notice of appeal. Thus, the tinme for such action ran on July
19, 1996.



petitioner of the possible sentencing range; (4) petitioner's pleas
of no contest to the two charges of aggravated assault were not
knowi ng, intelligent, and vol untary because he denied his guilt and

the trial court sua sponte changed the pleas to no contest; (5)

petitioner was denied due process and equal protection when the
trial court failed to advise himof the time Iimts to file an
appeal and post-verdict notions; and (6) petitioner was denied
effective assistance of counsel.

By order dated Decenber 23, 1998, the Court referred the
petition to United States Magi strate Judge Arnold C. Rappoport for
a Report and Recommendati on. On February 17, 1999, Judge Rappoport
i ssued a Report and Recommendati on i n whi ch he recommended t hat the
Petition for Wit of Habeas Corpus be denied wi thout an evidentiary
hearing. Judge Rappoport’s recomrendati on was based on his finding
that the petition was not filed within one year of the effective
date of the Antiterrorism and Effective Death Penalty Act
(“AEDPA”), 28 U.S.C. § 2241 et seq., and was therefore tinme-barred.
Petitioner filed objections on March 3, 1999, and the Commonweal t h
filed a response on March 9, 1999.

. St andard of Revi ew

Pursuant to 8 U S. C. 8§ 636(b)(1), the Court may refer
Habeas Corpus petitions to a magi strate judge for a "report as to
the facts and [a] recommendation as to the order" regarding the

appropriate disposition of the petition. The district court is



directed to independently consider and review de novo the
magi strate judge's report and recomendation. See id.
L1l Anal ysi s

The AEDPA provides that "[a] 1-year period of limtation
shall apply to an application for a Wit of Habeas Corpus
[which] shall run fromthe |atest of -- (A) the date on which the
j udgnent becane final by the conclusion of direct review or the
expiration of the tinme for seeking such review. . . ." 28 US.C
§ 2244(d)(1). However, the AEDPA also provides that "[t]he tine
during which a properly filed application for State post-conviction

or other collateral review with respect to the pertinent judgnent

or claim is pending shall not be counted toward any period
[limtation . . . ." 1d. 8§ 2244(d)(2).
The one-year statute of limtations applies

prospectively, permtting petitioners a one-year "grace period"
followng the effective date of the AEDPA, April 24, 1996. Burns
v. Mrton, 134 F.3d 109, 111 (3d Cir. 1998). Absent a basis for
tolling the one-year period, petitioner had until April 24, 1997 to
file his federal habeas petition.

Petitioner did not file a tinely appeal of the denial of
his July 24, 1995 PCRA petition, and he did not file his habeas
petition until Decenber 14, 1998, well after the end of the grace
period. However, petitioner argues that this failure to neet the

deadline resulted fromthe state court's denial of his petition for



| eave to appeal the denial of his July, 24, 1995 PCRA nunc pro
tunc. Thus, the issue before the Court is whether petitioner's

attenpts to file a petition for leave to appeal nunc pro tunc,

whi ch was never properly filed in state court, tolls the AEDPA s
one year statute of limtations. The Court concludes it does not.
In the only Third G rcuit decision addressing this issue
to date, the circuit court held that a "properly filed" PCRA
petitionis one which is "perm ssible under state | aw," whi ch neans
that it is "submtted according to the state's procedura
requi renents, such as the rules governing the tinme and place of

filing." Lovasz v. Vaughn, 134 F.3d 146, 148 (3d Cr. 1998).

Under Pennsylvania |aw, where a PCRA petition is denied
at the trial level, the decision nust be appealed within 30 days.
Pa. R A . P. 903. Petitioner did not appeal the denial of his initial
PCRA petition within that period. |Instead, begi nning Decenber 5,
1996, he attenpted unsuccessfully to file a petition for |eave to

appeal nunc pro tunc. Petitioner now argues such attenpts should

toll the one-year statute of |limtations of the AEDPA. The Court
di sagr ees.
Initially, the Court notes that a petition for all owance

of appeal nunc pro tunc is addressed to the discretion of the

court; it is not aright. "[Qnly where there are circumnmstances

such as ineffectiveness of counsel, fraud, or a breakdown in the



court's operations is an appeal nunc pro tunc justified."

Commonweal th v. Frazier, 471 A 2d 866, 868 (Pa.Super.C. 1984).

It is clear fromthe record that the PCRA petition at
issue in this case was not pending after July 19, 1996. That is
the date on which the tinme for appealing the June 19, 1996 deni al
of his PCRA petition expired. Petitioner argues that his later

attenpts to file a petition for all owance of appeal nunc pro tunc

confers “properly filed” status on the PCRA petition. It does not
do so. Although the granting of a petition for all owance of appeal

nunc pro tunc may effect the tineliness of a federal habeas action,

that issue is not before the Court because the petition for

al l omance of appeal nunc pro tunc was not granted. Thus, the Court

concl udes that the petition for Wit of Habeas Corpus is not tinely
under 28 U.S.C. 8§ 2244(d) and nust be deni ed.
| V. Concl usi on

For the foregoing reasons, the Court adopts the Report
and Recommendati on of Magi strate Judge Rappoport in which it was
recommended that the Petition for Habeas Corpus be denied w thout
an evidentiary hearing, and denies the petition as untinely.

BY THE COURT:

JAN E. DUBA S, J.



